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Before:  JANSEN, P.J., and SAWYER and SHAPIRO, JJ. 
 
SHAPIRO, J. (dissenting). 

 
 I respectfully dissent and would remand for a Ginther1 hearing to determine whether or 
not the defendant received ineffective assistance of counsel.  The sole evidence upon which 
defendant’s conviction rested was marijuana discovered on his person during a traffic stop.  The 
officer testified that the basis for the traffic stop was a defective rear brake light, a traffic 
violation.  See MCL 257.697; MCL 257.697b.  Both the defendant and the driver of the vehicle 
in which defendant was traveling testified at trial that the brake light was not defective.  If in fact 
the brake light was not defective, then the traffic stop was pretextual and the evidence arising 
from it would have had to be suppressed as discovered in violation of the Fourth Amendment.  
This would almost certainly have resulted in dismissal of the charges.  

 Despite this potentially dispositive Fourth Amendment issue, defense counsel failed to 
file a motion to suppress the evidence.  I would accordingly remand for a Ginther hearing to 
determine whether a lawful basis for the stop existed and if not, whether defense counsel had any 
reasonable strategic basis to have failed to bring a motion to suppress.  If there was no lawful 
basis for the stop and defense counsel did not have a reasonable strategic basis for not raising the 
issue, then defendant is entitled to a new trial.  

 

/s/ Douglas B. Shapiro 

 
                                                 
1 People v Ginther, 390 Mich 436; 212 NW2d 922 (1973). 


